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I. INTRODUCTION
The rapporteur, Ms. Wallis (ALDE-UK), presented a draft recommendation consisting of 26 amendments to the common position for the above proposal for a Regulation on behalf of the Committee on Legal Affaires.

PES/ALDE and GREEN/ALE presented 7 further amendments.
II.
DEBATE
The rapporteur, Ms. WALLIS (ALDE-U.K.) expressed her satisfaction with the fact that the Council Common position has taken on board some of the concerns of the European Parliament expressed in its first reading opinion.

Nevertheless she made clear that the two Institutions have not reached an agreement and that a conciliation procedure will need to take place.
The rapporteur referred in particular to the following points of disagreement:

· The European Parliament is in favour of having a general rule on law applicable to non contractual obligations with as few exceptions as possible.

· Specific rules on unfair competition and environmental damage should be deleted and discussed again in conciliation. The general rule should apply by now. 

· Damages raising out of violations of privacy and rights relating to personality, including defamation is a particularly difficult issue. The European Parliament regrets the Commission's decision to exclude in its modified proposal this type of damages from the scope of the Regulation. The two year revision clause foreseen in the Common position is not enough. The European Parliament wants to tackle this issue now. 

· Damages caused in road traffic accidents should also be tackled immediately. Victims, legal practitioners and insurers need a specific rule on this matter. Taking into account the increasing mobility in the Union this matter needs attention sooner rather than later. The review clause proposed in the Common position is not enough. What the Parliament is suggesting is the principle of "restitutio in integrum". 

Finally the rapporteur expressed her hope that the Institutions could reach an agreement that is good enough.

Commissioner FRATTINI intervened on behalf of the Commission and expressed the following opinion on the main issues raised by the rapporteur:

· The Commission regrets the omission of a specific rule for defamation in the Council Common position. The Commission only accepted to introduce such exclusion in its modified proposal due to the impossibility of obtaining an agreement in the Council on the law applicable to such obligations in the Council.

Nevertheless, the Commission thinks that it would not be wise to open this Pandora's box for a provision for which there is a very limited possibility of finding an agreement. Furthermore, the number of international court-cases on this issue is very small. Even the press associations have accepted the exclusion of the specific rule in a recent submission.
· The Commission cannot accept the suppression of the specific rules for damages arising from unfair competition. The specific rule clarifies the general rule in order to identify the market concerned. The general rule is not sufficient for this purpose.

· Concerning environmental damages, the Commission considers that the specific rule seeks to prevent environmental dumping. The Commission tries to assure a high level of protection for the environment and this rule reinforces this policy. 

Moreover, most of Member States also have special rules concerning both types of damages. The specific rules in the Rome II Regulation reinforce legal certainty on these two issues.

· Regarding traffic accidents, the Commission shares the concerns of the Parliament. Nevertheless the rule proposed by the Parliament concerning full compensation for the damages suffered is of a substantive civil law nature rather than a rule of private international law. For this reason the Rome II Regulation is not the appropriate instrument for such provision

· For what concerns the application of the foreign law, this question should apply to all civil and commercial matters. Again the Rome II regulation is not the appropriate instrument for this purpose. 

· Amendment 24 is unnecessary as the directive on services contains specific provisions which assure the application of both Rome I and Rome II. 

Mr. WIELAND (EPP-ED/DE) spoke on behalf of his group. He insisted on the importance of having particular provisions concerning damages caused by traffic accidents. He was also in favour of leaving the provisions on unfair competition in the text.

Mr. MEDINA ORTEGA (PES/ES), who intervened on behalf of the PSE, expressed his disagreement with certain amendments, notably those which propose the exclusion of specific rules concerning electronic commerce, TV broadcasting, unfair competition and environment, which are all issues which require specific rules.

Mr. SAVI (ALDE/EE), representing his political group proposed deleting Article 9 which relates to industrial action as SMEs would have great difficulties with such a rule.

Ms. LICHTENBERGER (Green-ALE/AT) stated that her group disagrees with the proposal to delete the rule concerning environmental damage, but recognises the need to reach agreement for inclusion of the rules on defamation and damages arising from traffic accidents. 

The following members of the Parliament spoke in their own name:

MS. KUDRYCKA ( EPP-ED/PL) indicated that the rules on defamation are important and should be established, while the specific rules relating to competition and environment would only lead to complications. She also stated the need to create a common civil law system.

Mr. SZEJNA (PSE-PL) supported the opinion expressed by Mr. MEDINA ORTEGA (PSE/ES) concerning the need to keep the specific rules on environment. He also insisted on the necessity to introduce rules for defamation and traffic accidents.

Mme. KAUPI (EPP-ED/FN) referred to the need to have a specific rule on damages for breaches of privacy and, in particular, defamation. She also referred to Article 9, relating to industrial action, which in her opinion should be amended to the extent that it concerns the maritime or shipping industry. In this regard, the law of the nationality of the ship should apply, as it creates greater certainty than the application of the "rule of the harbour". 

Mr. SANCHEZ PRESEDO (PSE/ES) made a reference to the rule on unfair competition that he considers should be further discussed during the conciliation. 

III.
VOTE

The Parliament adopted 16 of the amendments proposed by the rapporteur, and 3 amendments proposed by ALDE.

The text of the amendments adopted and the European Parliament legislative resolution are annexed to this note.
____________________

ANNEX

(18.01.2007)
European Parliament legislative resolution on the Council common position with a view to the adoption of a regulation of the European Parliament and of the Council on the law applicable to non-contractual obligations ("ROME II") (9751/7/2006 – C6-0317/2006 – 2003/0168(COD))

(Codecision procedure: second reading)

The European Parliament,

–
having regard to the Council common position (9751/7/2006 – C6‑0317/2006)
,

–
having regard to its position at first reading
 on the Commission proposal to Parliament and the Council (COM(2003)0427)
,

–
having regard to the amended Commission proposal (COM(2006)0083)
,

–
having regard to Article 251(2) of the EC Treaty,

–
having regard to Rule 62 of its Rules of Procedure,

–
having regard to the recommendation for second reading of the Committee on Legal Affairs (A6‑0481/2006),

1.
Approves the common position as amended;

2.
Instructs its President to forward its position to the Council and the Commission.

	Council common position
	
	Amendments by Parliament


Amendment 1
Recital 7

	(7) The material scope and the provisions of this Regulation should be consistent with Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters ("Brussels I") and the Rome Convention on the law applicable to contractual obligations. 
	(7) The substantive scope and the provisions of this Regulation should be consistent with Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters ("Brussels I"), the Rome Convention on the law applicable to contractual obligations and the future Regulation on the law applicable to contractual obligations ("Rome I").


Amendment 3
Recital 10 a (new)

	 
	(10a) The conflict-of-laws rules set out in this Regulation also cover obligations based on strict liability and the harmonised rules on connecting factors also apply to the question of the capacity to incur liability in tort/delict.


Amendment 4
Recital 12 a (new)

	 
	(12a) Nevertheless, the need to avoid distortions of competition and the requirement of legal certainty must be tempered by the need to do justice in individual cases, and consequently the courts must have a margin of discretion. 


Amendment <NumAm>28</NumAm>
<Article>Recital 19</Article>
	(19) The special rule in Article 6 is not an exception to the general rule in Article 4(1) but rather a clarification of it. In matters of unfair competition, the conflict rule should protect competitors, consumers and the general public and ensure that the market economy functions properly. The connection to the law of the country where competitive relations or the collective interests of consumers are, or are likely to be, affected generally satisfies these objectives.


	(19) The special rule in Article 6 is not an exception to the general rule in Article 4(1) but rather a clarification of it. In matters of unfair trade practices, the conflict rule should protect competitors, consumers and the general public and ensure that the market economy functions properly. The connection to the law of the country where the market is, or is likely to be, affected generally satisfies these objectives.


Amendment <NumAm>30</NumAm>
<Article>Recital 21</Article>
	(21) Examples of cases covered by Article 6(3) include prohibitions on agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within a Member State or within the internal market, as well as prohibitions on the abuse of a dominant position within a Member State or within the internal market. 


	(21) Article 6(3) should cover prohibitions on agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within a Member State or within the internal market, as well as prohibitions on the abuse of a dominant position within a Member State or within the internal market, within the meaning of Articles 81 and 82 of the Treaty.


Amendment <NumAm>32</NumAm>
<Article>Recital 21 a (new)</Article>
	
	(21a) "Environmental damage" should cover damage to protected species and natural habitats, water damage and land damage as defined in Article 2 of Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental liability with regard to the prevention and remedying of environmental damage1.



	
	______________________

1 OJ L 143, 30.4.2004, p. 56. Directive as amended by Directive 2006/21/EC (OJ L 102, 11.4.2006, p. 15).




Amendment 9
Recital 25 a (new)

	 
	(25a) As regards violations of privacy or rights relating to the personality, this Regulation does not prevent Member States from applying their constitutional rules relating to freedom of the press and freedom of expression in the media. The country in which the most significant element or elements of the damage occur or are likely to occur should be deemed to be the country to which the publication or broadcasting service is principally directed or, if this is not apparent, the country in which editorial control is exercised, and that country's law should be applicable.  The country to which a publication or broadcast is directed should be determined in particular by the language of the publication or broadcast or by sales or audience size in a given country as a proportion of total sales or audience size or by a combination of those factors. Similar considerations should apply in respect of publication via the Internet or other electronic networks.


Amendment 10
Recital 28

	(28) To respect the intentions of the parties and to enhance legal certainty, the parties should be allowed to make an express choice as to the law applicable to a non-contractual obligation. Protection should be given to weaker parties by imposing certain conditions on the choice.
	(28) To respect the intentions of the parties and to enhance legal certainty, the parties should be allowed to make an express choice as to the law applicable to a non-contractual obligation. Protection should be given to weaker parties by imposing certain conditions on the choice. Furthermore, it is necessary to respect the intentions of the parties where a choice as to the law applicable to an issue in tort or delict may reasonably be inferred by the court.


Amendment 11
Recital 29 a (new)

	 
	(29a) It is appropriate to make it clear that, in quantifying damages in personal injury cases, the court seised should apply the principle of restitutio in integrum having regard to the victim's actual circumstances in his country of habitual residence. This should include, in particular, the actual cost of after-care and medical attention.


Amendment 12
Recital 29b (new)

	
	(29b) Any litigant making a claim or counterclaim before a national court or tribunal which falls within the scope of this Regulation may give consideration to any issues of applicable law raised by his claim or counterclaim and accordingly where appropriate  notify the court or tribunal and any other parties of the law or laws which that litigant maintains are applicable to all or any parts of his claim.


Amendment 13
Recital 30a (new)

	 
	(30a) As in the Rome Convention, the principle of ‘iura novit curia’ applies. The court itself should of its own motion establish the foreign law. For the purposes of establishing the foreign law the parties should be permitted to assist the court and the court should also be able to ask the parties to provide assistance.


Amendment 15
Article 1, paragraph 2, point (g)

	(g) non-contractual obligations arising out of violations of privacy and rights relating to personality, including defamation.
	deleted


Amendment 16
Article 1, paragraph 3

	3. This Regulation shall not apply to evidence and procedure, without prejudice to Articles 21 and 22.
	3. This Regulation shall not apply to evidence and procedure, without prejudice to Articles 15a, 21 and 22.


Amendment 17
Article 6

	Article 6
	deleted

	Unfair competition and acts restricting free competition
	

	1. The law applicable to a non-contractual obligation arising out of an act of unfair competition shall be the law of the country where competitive relations or the collective interests of consumers are, or are likely to be, affected.
	

	2. Where an act of unfair competition affects exclusively the interests of a specific competitor, Article 4 shall apply.
	


	3. The law applicable to a non-contractual obligation arising out of a restriction of competition shall be the law of the country on whose market the restriction has, or is likely to have, effect.
	

	4. The law applicable under this Article may not be derogated from by an agreement pursuant to Article 14.
	


Amendment 19
Article 7 a (new)

	 
	Article 7a

	
	Violations of privacy and rights relating to the personality

	
	1. As regards the law applicable to a non-contractual obligation arising out of a violation of privacy or rights relating to the personality, the law of the country in which the most significant element or elements of the loss or damage occur or are likely to occur shall be applicable. 

	
	Where the violation is caused by the publication of printed matter or by a broadcast, the country in which the most significant element or elements of the damage occur or are likely to occur shall be deemed to be the country to which the publication or broadcasting service is principally directed or, if this is not apparent, the country in which editorial control is exercised, and that country's law shall be applicable. The country to which the publication or broadcast is directed shall be determined in particular by the language of the publication or broadcast or by sales or audience size in a given country as a proportion of total sales or audience size or by a combination of those factors.

	
	This provision shall apply mutatis mutandis to publications via the Internet and other electronic networks.


	
	2. The law applicable to the right of reply or equivalent measures and to any preventive measures or prohibitory injunctions against a publisher or broadcaster regarding the content of a publication or broadcast shall be the law of the country in which the publisher or broadcaster has its habitual residence.

	
	3. Paragraph 2 shall also apply to a violation of privacy or of rights relating to the personality resulting from the handling of personal data.


Amendment 22
Article 21 a (new)

	 
	Article 21a

	
	Damages

	
	In quantifying damages in personal injury cases, the court seised shall apply the principle of restitutio in integrum, having regard to the victim's actual circumstances in his country of habitual residence.


Amendment 23
Article 26

	The application of a provision of the law of any country specified by this Regulation may be refused only if such application is manifestly incompatible with the public policy ("ordre public") of the forum.
	1. The application of a provision of the law of any country specified by this Regulation may be refused only if such application is manifestly incompatible with the public policy ("ordre public") of the forum.

	
	1a. Furthermore, the application of a provision of the law designated by this Regulation which has the effect of causing non-compensatory damages, such as exemplary or punitive damages, to be awarded may be regarded as being contrary to the public policy ("ordre public") of the forum.


Amendment 24
Article 27

	This Regulation shall not prejudice the application of provisions of Community law which, in relation to particular matters, lay down conflict-of-law rules relating to non-contractual obligations.
	This Regulation shall not prejudice the application or adoption of acts of the institutions of the European Communities which:

	
	(a) in relation to particular matters, lay down conflict-of-law rules relating to non-contractual obligations; or

	
	(b) lay down rules which apply irrespective of the national law governing the non-contractual obligation in question by virtue of this Regulation; or

	
	(c) prevent application of a provision or provisions of the law of the forum or of the law designated by this Regulation; or

	
	(d) lay down provisions designed to contribute to the proper functioning of the internal market in so far as they cannot be applied in conjunction with the law designated by the rules of private international law.


Amendment 26
Article 30

	Not later than ..., the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a report on the application of this Regulation. If necessary, the report shall be accompanied by proposals to adapt this Regulation. In particular, the report shall consider non-contractual obligations arising out of traffic accidents and out of violations of privacy and rights relating to personality, including defamation.
	Not later than ..., the Commission shall submit to the European Parliament, the Council and the European Economic and Social Committee a report on the application of this Regulation. If necessary, the report shall be accompanied by proposals to adapt this Regulation. 

	
	In making its report, the Commission shall pay particular attention to the effects of the way in which foreign law is treated in the different jurisdictions and the question of damages, including the possibility of awarding exemplary or punitive damages in certain jurisdictions.

	
	The report shall also include an analytical study of the extent to which courts in the Member States apply foreign law in practice, including recommendations as to the desirability of a common approach to the application of foreign law.

	
	Not later than ..., the Commission, after extensive consultation with the interested parties, including the Hague Conference on Private International Law, shall submit to the European Parliament, the Council and the European Economic and Social Committee a report on the situation with regard to the law applicable to road traffic accidents. The report shall be accompanied by an extensive study of the scale of the phenomenon, the problems and an extended impact assessment. If appropriate, the report shall propose amendments to this Regulation and/or the adoption of specific legislation.


__________________

�	After the vote, the specific rule concerning environmental dammage has not been amended by the EP.


�	This amendment to which this statement refers was not adopted by the plenary.


� 	OJ C 289 E, 28.11.2006, p. 68.


� 	OJ C 157 E, 6.7.2006, p. 370.


� 	Not yet published in OJ.


� 	Not yet published in OJ.
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